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FOREWORD 


This study of the Presidential veto power presents a number of 
aspects of that power in a comprehensive and concise manner for the 
consideration of this committee. It has been adapted from a disserta- 
tion written by the committee’s law revision counsel in partial fulfill- 
ment of the requirements of the degree of master of laws at George- 
town University Law School. 

It is expected that the recommendations contained therein will be 
studied by a subcommittee of this committee with the view of deter- 
mining what, if any, legislation is necessary and desirable. The views 
expressed are the author’s personal views, and do not necessarily repre- 
sent those of the committee or of any individual member in advance 
of the completion of the study by the subcommittee and its report 


thereon to the full committee. 


Chairman, Committee on the Judiciary. 
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THE VETO POWER OF THE PRESIDENT 


I. THE BACKGROUND AND NATURE OF THE VETO POWER 


The idea of the veto in one form or another has existed in organized 
government since before the Christian era. It has ranged in scope 
from an unqualified and unlimited nullification of executive as well 
as legislative acts to the moderated delaying form affecting only leg- 
islative acts which prevails under our own Constitution. It is essen- 
tially a protective device, customarily exercised on behalf of the 
people but occasionally invoked for the sole benefit of the person 
wielding it, the chief magistrate himself. 

A modern law dictionary defines it as— 
the refusal of assent by the executive officer whose assent is necessary to perfect 
a law which has been passed by the legislative body, and the message which is 
usually sent to such body by the executive, stating such refusal and the reasons 
therefor. It is either absolute or qualified, according as the effect of its exercise 
is either to destroy the bill finally, or to prevent its becoming law unless again 


passed by a stated proportion of votes or with other formalities. Or the veto 
may be merely suspensive.! 


IN ANCIENT ROME 


“Veto”—I forbid. The utterance of this single word by the 
Roman tribune? constituted the most effective exercise of the prin- 
cipal function for which his office was created—that of protecting the 
plebs from injustice and injury at the hands of the patricians. Its 
effect, binding even consuls and praetors, was strictly negative, pre- 
venting or frustrating an act but failing to substitute anything in its 

place.* 

After the first secession of the plebs, in the fifth century B. C., the 
tribuni were accorded the power of veto over all magisterial acts * 
including the act of bringing a bill before the assembly. When a 
motion was passed by the senate it became a senatus consultum; 
that is, an advice by the senate to the magistrate, which became 
binding by virtue of the latter’s authority, unless it was vetoed by a 
tribune, in which event it became merely an auctoritas, an expression 
of opinion which was binding upon no one.® 

Jolowicz describes the exercise of the tribunician veto as an an- 
archial act which could bring the whole of the state machinery to a 
standstill.’ 

1 Black’s Law Dictionary, 3d edition (1933). 

? Hunter, Roman Law, 3d edition (1897), p. 14. 

3 Buckland, A Manual of Roman Private Law (1925), p. 1, sec. 1; Hunter, Roman Law, 3d edition 
(1897), pp. 14, 1045. 

4 Dickson, Mommsen’s History of Rome (1878), vol. 1, p. 353. 

5 Jolowicz, Historical Introduction to Roman Law (1939), p. 11. 


*Id., p. 43. 
1Id., p. 14. 





2 THE VETO POWER OF THE PRESIDENT 


The protection of the plebs against the patricians had its counter- 
part in the interest of the latter in the requirement that legislation 
affecting the constitution enacted by the plebeians must be approved 
by the senate which represented the patrician class. This required 
affirmative action by the senate before proposed legislation which 
had been passed by the plebeians could become effective, whereas 
the veto power oi the tribune had to be exercised only when he wished 
to prevent the effect of an act. 

Moreover, the power of veto extended in a different form to the 
acts of the consuls themselves. Either consul could veto any act 
whatsoever of his colleague.* 


IN ENGLAND 


Prior to the Norman conquest the English king gradually acquired 
more and more authority as the kingdom spread over the island.” 
The early assemblies, corresponding to those of the Teutonic tribes 
which had overrun England, at which all the freemen of the kingdom 
were present, gradually became impracticable with the increase in 
size of the kingdom. Eventually the national council, the Witen- 
agemot, which took their place, was comprised principally of personal 
choices of the king and the influence of the freemen lessened accord- 
ingly." Even after the inauguration of parliamentary legislation, 
legislative authority reposed in the King in Council to the extent of 
royal ordinances and proclamations.” An act made in 1539 formally 
empowered him to— 


set forth proclamations under such penalties and pains as to him and them [the 
Council] shall seem necessary, which shall be observed as though they were 
made by act of Parliament * * *,’’% 

Toward the end of the reign of Edward III legislation was being 
originated in Parliament itse if rather than in the King or his Council, 
but within a short time the king, in approving the acts, occasionally 
made modification of the petitions upon which they were based. is 
Commons, however, during the reign of Henry V asserted its right 
to act upon such amendments. The King’s approval, which was 
necessary, nevertheless, to the final passage of an act, might be 
withheld with the expression, “Le roi s’avisera”’ —“The King will 
think it over.’”’ © This prerogative was an approach to the theory of 
the Presidential veto under our own Constitution, but was, of course, 
much broader, being unencumbered by any possibility of being over- 
ridden by the legislative branch. Eventually the king’s direct con- 
nection with the legislative process was limited to the acceptance or 
rejection of a bill in the form in which it had passed both houses of 
Parliament. His acceptance was evidenced by the French phrase 
“Le roi le vult’”—‘‘The King wishes it.’ * 

In 1597 Queen Elizabeth rejected more bills than she accepted 
and shortly thereafter James I, on assenting to all bills of the session, 

§ Buckland, A Text Book of Roman Law (1932), p. 4. 


* Jolowicz, Historical Introduction to Roman Law (1939), p. 45. 

10 Freeman, The Growth of the English Constitution, 3d edition (1898), p. 38. 
1 Id., p. 53. 

12 Dicey, The Law of Constitution, 7th edition (1908), p. 48. 

18 Act 31 Henry VIII, ch. 8. 

4 Hearn, The Government of England (1867), p. 57. 


18 Knappen, Constitutional and Legal History of England (1942), p. 257. 
16 Id. p. 385. 
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remarked that he had done so “‘as a special token of grace and favour, 
being a matter unusual to pass all acts without exception.” ” 

The last time an English monarch exercised his prerogative to veto 
an act of Parliament was on March 11, 1707." It is because of the 
absolute nature of the King’s veto that it has remained in disuse 
since that time.” 

Although the threat of a possible veto remains alive in England, 
its use would be received with dismay by the English people. It has 
been asserted that if the King were to receive a bill calling for his own 
execution he would have to approve it.” 


IN COLONIAL AMERICA 


The veto power was well known to the framers of the Constitu- 
tion, having been available to the King and to the governors of almost 
all the colonies. While the King denied himself the exercise of the 
prerogative with respect to English domestic legislation he, as well 
as the governors, availed himself of the absolute - power over colonial 
acts.7. The King had the right to veto acts even though they had the 
approval of the governor,” and except in proprietary Maryland where 
the burgesses re fused to ree ognize any veto right on the part of the 
governor, and in Rhode Island and Connecticut whose governors 
were elected for 1-year terms, the governors of all the colonies pos- 
sessed the veto power under their charters.” 

It was the abuse of the power by the King rather than by the 
governors which seriously disturbed the people. One of the primary 
causes of their disaffection was that— 


He has refused his Assent to Laws, the most wholesome and necessary for the 
common good.*4 


Nevertheless, the experience of the people under the Articles of 
Confederation disclosed a vital need for a national executive and in 
the debates of the Constitutional Convention the desirability of 
providing him with the veto power gradually emerged.” 


1’ Hearn, op. cit., p. 60. 

18Td., p. 61. 

19 Curtis, History of the Constitution (1858), vol. 2, p. 266. 

2° Bagehot, The English Constitution, 2d edition (1873), p. 122. 

31 Elliot, Debates (1836), vol IV, p. 620. 

32 Dicey, Law of the Constitution, 7th ed. (1908), p. 112. 

% See Poore, Federal and State Constitutions and Charters (1877), for charters. 
* Declaration of Independence. 

% Elliot, Debates, vol. IV, pp. 621-623. 


87439—51——-2 

































Il. THE IMPORTANCE OF THE VETO POWER IN OUR 
POLITICAL ECONOMY 


It is almost impossible to overevaluate or exaggerate the importance 
of the Presidential veto power in our political economy. Woodrow 
Wilson considered it beyond all comparison his most formidable 
prerogative.! It was his opinion that the President is no greater than 
his prerogative of veto makes him.” 

Bryce points out that while the strength of the Congress consists 
in its authority to pass statutes, the strength of the President consists 
in his right to veto them. His real strength, the rampart from behind 
which he can resist the aggression of the Legislature, is in ordinary 
times this veto power.’ It is his most potent weapon and admirably 
adapted to thwart or mitigate the tyranny of a legislative majority. 

The veto power is, in fact, in the nature of an appeal to the people 
by the President.t It was given to him to enable him to protect 
himself from the encroachments of the Legislature. Drawing their 
inferences from history and reason, the framers of the Constitution 
believed that in a free government the tendency was for the legislature 
to absorb all its pewers. They sought to prevent this disastrous 
effect by dividing it into two Houses and by investing the Executive 
with all the powers requisite for a free execution of the laws and grant- 
ing him the prerogative of at least a suspensive negative over the 
legislative acts. 


THE THEORY OF CHECKS AND BALANCES 


This function has practically no counterpart anywhere else in the 
structure of the Federal Government in which the powers are dis- 
tributed among the three branches. A dread and hatred of tyranny 
were forever present in the conclaves of the founding fathers in the 
white-paneled council chamber of the State House in Philadelphia 
where the precepts of Montesquieu and Blackstone relating to the 
separation of powers were shared to a greater or lesser degree by all 
the delegates to the Constitutional Convention. Montesquieu, in 
particular, was looked upon as the outstanding proponent, if not the 
author of the apothegm that the executive, legislative, and judicial 
powers of a government must be separate and distinct in order to 
provide a system of checks and balances over the whole. ° 

Shortly prior to the opening of the Convention John Adams had 
published in London, A Defence of the Constitution of Government 
of the United States of America, which was reprinted in several of the 
larger cities in America, enjoying great popularity and producing no 

. Wilson, Congressional Government, 15th edition (1925), p. 52. 

3 ane The American Commonwealth, 3d edition (1899), vol. 1, pp. 224, 225. 

4 Long, Use and Abuse of the Veto Power, The Forum, November 1887, vol. IV, No. 8. 


' Van Doren, The Great Rehearsal (1948), p. 47. 
* Madison, The Federalist, No. 47: 
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small effect upon the philosophy of the Convention delegates. This 
book devoted itself in large measure to the advocacy of a bicameral 
legislature for the purpose of providing a measure of control within 
the legislative branch itself. 

Within 1 week after the first session of the Constitutional Con- 
vention the delegates commenced a 5-day discussion largely devoted 
to the doctrine of checks and balances with particular reference to the 
executive and judicial branches.’ 

Of course it was not feasible—and the delegates did not attempt— 
to proceed in a consideration of a vovernmental structure branch by 
branch. The attainment of a homogeneous whole was their aim al- 
though there was no immediate unanimity as to how such an ideal 
could best be accomplished. Naturally in keeping with the precept 
of providing checks and balances the idea of three separate branches 
was advanced at an early date. But despite the popular, though some- 
what superficial interpretations of Montesquieu’s ideas, it is apparent 
that the ideal cherished by him was based upon a government in which 
there was a decided ove rlapping among the three departments. It 
was he who, while extolling the virtue of the separation of those powers, 
viewed the Constitution of England as ‘‘the mirror of political liberty.” 

The fusion and combination of the executive and legislative is the 
precise principle of the English form of government just as their inde- 
pendence is the specific quality of the American form.’ 

As Madison has pointed out, under the English Constitution the 
three branches were by no means totally separate and distinct from 
each other. The crown alone had the prerogative of making treaties 
which often amount to legislative acts; he also appointed the ‘members 
of the judiciary who in turn attended and participated in the delibera- 
tions of the legislature. One branch of the legislature constituted a 
council to the executive and was the sole depositary of judicial power 
in cases of impeachment, in addition to being ieveaiall with the su- 
preme appellate jurisdiction in all other cases.” 


A “legislative’”’ function of the President 


Nothwithstanding some slight areas of overlapping of functions the 
political structure erected by the Constitution maintains the explicit 
and definite separation of the three branches of government. Fur- 
thermore—aside from the quasi-legislative nature of Executive orders, 
proclamations, and Executive agreements, none of which is mentioned 
in the Constitution—the President is granted no specific function with 
respect to legislation other than that provided for in article 1, section 7. 

Of course, the treaty-making power under article II (the ‘Executive 
article) may be interpreted as a legislative function because the advice 
and consent of one branch of the Legislature is required, and because 
treaties constitute part of the supreme law of the land.” 

The exercise of the veto power is patently a legislative act although 
the President is not a member of either House of Congress, being 
associated with the Legislature for the special purpose of arresting its 


1? Farrand, The Records of the Federal Convention, revised edition (1937), vol. 1, pp. 63-129. 
* Seagle, Men of Law (1947), pp. 272, 273. 

* Bagehot, English Constitution, 2d edition (1873), p. 82. 

10 Madison, The Federalist, No. 47. 

u Constitution, art. V1, clause 2. 
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action by his disapproval." The Supreme Court has said in La Abra 
Mining Company v. United States * that— 

undoubtedly the President when approving bills may be said to participate in the 
enactment of laws, which the Constitution requires him to execute. 

Wilson observed that the President is powerful rather as a branch 
of the Legislature than as the titular head of the executive."* 

In its character as a legislative act on the part of the Executive the 
importance of the veto power must not be minimized. Where the 
Constitution deviates from the pattern of vesting all legislative powers 
in the Congress © to the extent that it grants the Executive a single 
legislative function, that grant may be made precise and unam- 
biguous by legislation. 


THE DIFFICULTY OF OVERRIDING 


The importance of the Presidential power is enhanced by the diffi- 
culty in securing a sufficient number of votes in both Houses of the 
Legislature to override a veto. Unless the required number can be 
mustered, the action of the President remains effective and the pro- 

osed legislation fails. His will prevails over that of any number of 
fastibaties short of two-thirds of each House. Not a single bill was 
passed over the Presidential veto during the first 50 years of the 
Republic." 
Requirement for two-thirds vote 


The Constitution provides that if, after reconsideration of a bill 
returned by the President, two-thirds of the House in which it origi- 
nated agree to pass it the bill shall be sent to the other House where 
it shall likewise be considered and if approved by two-thirds thereof 
it shall become a law.” 

Even if the House where the bill originated should agree unanimously 
to pass it the bill could not become law unless two-thirds of the other 
House should likewise approve it. By the same token, if the required 
two-thirds majority is lacking—even by a single vote—in the House 
of origin, the other body is not afforded an opportunity to reconsider 
the bill. 

Thus, if a bill which originated in the Senate is returned by the 
President to that body and as few as 17 Senators, constituting more 
than one-third of those present, vote to sustain the veto, the bill ts 
defeated regardless of a possible unanimity in favor of the bill on the 
part of the other body. 

This requirement for approval by two-thirds of each House occa- 
sioned much debate and indecision in the Constitutional Convention 
and has since been the basis of complaint against the power. 

The Randolph plan submitted to the Convention contained a pro- 
vision for a Council of Revision authorized to dissent from any meas- 
ure of the Legislature."* This was somewhat similar to the provisions 
of the New York Constitution where the veto was entrusted to the 


12 Bryce, op. cit., p. 57; Beard, Veto Power, 3 Cyclopedia of American Government, p. 613. 
1175 U.S. 423 (1899). 

4 Wilson, op. cit., p. 260. 

18 Constitution, art. I, sec. 1. 

% Laski, The American Presidency (1940), p. 143, 

1? Constitution, art. I, sec. 7, second paragraph. 

18 49 Senators constitute a quorum, 

1 Elliot, Debates (1836), vol. 4, p. 621. 








8 THE VETO POWER OF THE PRESIDENT 


executive and the judiciary. Elbridge Gerry offered an amendment 
to that plan which would permit the Executive to negative legislation 
“which shall not afterwards be passed by -.-_____---- parts of each 
branch of the national legislature.” The blank in the proposed 
amendment was filled in by the words “two-thirds” and adopted by a 
vote of eight to two.” Two months later the proportion “three- 
fourths” was substituted for “two-thirds” by a vote of six States to 
four * but the following month the proportion was reduced to two- 
thirds by the same vote on the ground that the larger proportion put 
too much authority in the hands of the Executive.” 

Early in the nineteenth century attempts were made to amend the 
Constitution to permit the approval of a bill over a veto by «a simple 
majority of both Houses.* ‘The requirement for a two-thirds vote 
has ever been a popular basis of attack upon the constitutional 
provision. 

A further phase of the provision for approval of a bill upon recon- 
sideration which makes such approval difficult is the requirement for 
a record vote. 

Political complexion of the Congress 


A legislator who has voted for a bill upon its initial consideration 
frequently becomes reluctant to vote for the overriding of its veto 
by a President of his own political party. Without intending any 
reflection upon the integrity of the Congress it may be said that the 
merit of the particular legislation sometimes seems to be overlooked 
in the light of a vote which may be considered as a rebuke to the 
President. The withholding of Executive approval appears to clothe 
the bill with a significance which was not evident in the first instance. 
Of course, the added significance is on many occasions more real than 
apparent in view of the contents of the message of disapproval setting 
forth the President’s objections, in which event the exercise of the 
veto power fully justifies the wisdom of the founding fathers in 
providing it. 

Because of the almost equal strength of the two major parties there 
is rarely a two-thirds majority of either House in the hands of one 
party.* 

Whatever the reason, the difficulty of obtaining sufficient votes to 
override the President’s veto is manifest frem even a cursory glance 
at the statistics. Barely 6 percent of all bills returned without 
approval during the first 78 Congresses have been passed over the 
President’s veto.2 The power which has resulted in the negativing of 
almost 1,000 bills (not including pocket vetoes) during that period 
is certainly not a negligible one. 

2 Elliot, op. cit., vol. 4, p. 623. 

21 Farrand, op. cit., vol. I, p. 106. 

22 [d., vol. II, p, 301. 

23 1Id., vol. II, p. 582. 

% Senate Journal, 23d Cong., Ist sess., p. 65. 


35 Bryce, op. cit., p. 226. 
% Walker, The Legislative Process (1948), p. 368. 


Ill, THE CONSTITUTIONAL PROVISIONS 


The word “veto” does not appear in any of the provisions of the 
Constitution, having apparently been avoided studiously in the debates 
of the Convention. The authority for the President’s function in 
this respect is found in the legislative article of that document, 
article I, section 7, which reads in part: 


Every Bill which shall have passed the House of Representatives and the 
Senate, shall, before it becomes a Law, be presented to the President of the 
United States; If he approve he shall sign it, but if not he shall return it, with 
his Objections to that House in which it shall have originated, who shall enter the 
Objections at large on their Journal, and proceed to reconsider it. If after such 
Reconsideration two thirds of that House shall agree to pass the Bill, it shall be 
sent, together with the Objections, to the other House, by which it shall likewise 
be reconsidered, and if approved by two thirds of that House, it shall become a 
Law. But in all such Cases the Votes of both Houses shall be determined by 
yeas and Nays, and the Names of the Persons voting for and against the Bill shall 
be entered on the Journal of each House respectively. If any Bill shall not be 
returned by the President within ten Days (Sundays excepted) after it shall have 
been presented to him, the Same shall be a Law, in like Manner as if he had 
signed it, unless the Congress by their Adjournment prevent its Return, in which 
Case it shall not be a Law. 

Every Order, Resolution, or Vote to which the Concurrence of the Senate and 
House of Representatives may be necessary (except on a question of Adjournment) 
shall be presented to the President of the United States; and before the Same 
shall take Effect, shall be approved by him, or being disapproved by him, shall 
be repassed by two thirds of the Senate and House of Representatives, according 
to the Rules and Limitations prescribed in the Case of a Bill. 


BREVITY OF THE PROVISIONS 


Despite the fact that the first paragraph of this provision is, with 
one exception, the longest single paragraph in the Constitution, and 
considering that the second paragraph could easily have been con- 
solidated with it to effect a saving of approximately 50 words, the 
description of this important power has proved to be inadequate in a 
number of particulars. Even in a document which is considered 
a model of brevity, these provisions lack many details which should 
be supplied by legislation, as will be discussed hereafter. 

Surprisingly little attention has been given to these provisions in 
the writings of commentators on the Constitution, most of which 
merely paraphrase the provisions without attempting a detailed 
analysis of them.! 

As Judge Nott of the Court of Claims stated: 


The Constitution is not a code of administrative procedure, but a frame of 
government.? 


LACK OF STATUTORY IMPLEMENTATION 
On many occasions attempts have been made by Members of 


Congress to enact legislation modifying or curtailing the President’s 
veto power. These efforts in almost all instances have taken the form 





1 Berdahl, President’s Veto of Private Bills, 52 Political Science Quarterly 505, December 1937. 
2 U. S. v. Weil (1894), (29 Ct. Claims Rep. 523, 546). 


9 
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of proposed amendments to the Constitution and have met with 
n> success. * 

It seems particularly surprising, therefore, that so important a 
power which has been so widely discussed should not have been the 
subject of legislation designed to supply definitions of the terms or 
to provide a modus operandi for carrying out the intentions of the 
framers of the Constitution. However, a thorough examination of the 
United States Code * and the Statutes at Large reveals no existing 
legislation on the subject. It has never been suggested that this 
failure to enact any legislation on the subject is due to a lack of 
authority on the part of the Congress to implement the constitutional 
provisions. Nevertheless, it has not exercised this function, with the 
result that the constitutional provisions stand alone, with less than 
a half-dozen significant judicial decisions construing them. 





3 Musmanno, Proposed Amendments to the Constitution, H. Doc. No. 551, 70th Cong. (1929). 
‘U.S. C., Title 1, General Provisions, and Title 3, The President, have both been recently revised and 
reenacted. These titles and their predecessors contain no provisions on the subject. 


IV. POWER OF CONGRESS TO IMPLEMENT AND 
INADEQUACY OF JUDICIAL INTERPRETATION 


POWER OF CONGRESS 


If the constitutional provisions are to be the subject of legislative 
enactment for the purpose of clarification and implementation it must 
first be determined whether the Congress has any authority to provide 
such legislation and how broad such authority is. 

The Constitution explicitly empowers the Congress— 
to make all Laws which shall be necessary and proper for carrying into Execution 


the foregoing Powers, and all other Powers vested by this Constitution in the 
Government of the United States, or in any Department or Officer thereof.! 


This clause has been described as the most solid and excellent work 
done by the Convention.’ 

The language of the provision is clear and comprehensive and its 
interpretation should not eause any substantial concern or doubt as to 
its applicability to this subject. Removed as we now are from the 
atmosphere of fear and suspicion which pervaded the debates regard- 
ing the powers to be entrusted to the several departments of the 
Government, it is difficult for us to understand the intensity of the 
attacks that were leveled against that clause. As Hamilton pointed 
out, it was the source of much virulent invective, and yet— 
it may be affirmed with perfect confidence that the constitutional operation of the 
intended government would be precisely the same, if these clauses were entirely 
obliterated, as if they were repeated in every article.* 

Such a power would necessarily be implied.*. The purpose of the Con- 
stitution was to erect a frame of government, not a code of procedure.® 

To have prescribed the means by which the Government should, in all future 


times, execute its powers, would have been to change entirely the character of the 
instrument, and give it the properties of a legal code.* 


The only limitation prescribed by the Constitution is that the laws 
enacted under it shall be “necessary and proper” for carrying into 
execution the other powers vested by the Constitution. This power 
is not limited to the enactment of laws for carrying into execution the 
legislative powers alone but is explicitly extended to laws for carrying 
into execution ‘“‘all other Powers vested by this Constitution in the 
government of the United States, or in any Department or Officer 
thereof.”” That enumeration in so concise a document amounts almost 
to tautology, and can be explained only as an evidence that the found- 
ing fathers wished its broad application to be fully recognized. 

The great body of legislation in effect today relating to the President, 
the executive departments and officers generally, and the judiciary * 


1 Constitution, Art. I, §8. 

31 Norton, The Constitution of the United States (1940) p. 79. 

§ Hamilton, The Federalist, No. 33. 

4 Story, Commentaries on the Constitution (1891), vol. 2, pp. 137-138. 

§U. S. v. Weil, supra. 

© McCulloch v. Maryland (1819) (4 Wheat. 316, 415). 

7 For example, see U.S. C., Title3, The President; Title 5, Executive Departments, Officers, and Employ- 
ees; and Title 28, Judiciary and Judicial Procedure. 
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reflects the attitude of the — (not to mention the executive and 
judicial) branch over the years with respect to the extent of its 
authority under this secplaiaas: The Supreme Court has held that 
under this clause it became the duty of the Congress to pass such laws 
as were necessary and proper to carry into execution the powers vested 
in the judicial department.’ Can it be doubted that it applies equally 
to the powers vested in the Executive? 

The authority of the Congress to enact such necessary and proper 
legislation is not diminished by the judicial perogative of passing 
upon the constitutionality of laws, since that prerogative does not 

‘suppose a superiority of the judicial to the legislative power.”’ ® 
In discussing this clause and its reason for inclusion in the Constitu- 
tion, Hamilton points out that, while it is harmless and necessary, 
it was introduced to guard against those who might later claim that 
the Constitution left nothing for construction.' 

There is not a single expressed grant of powers chine does not carry 
with it others, not expressed but vital in their exercise, which may be 
the subject of legislative action." 

In the exercise of its powers under this section of the Constitution 
the Congress is not limited to such measures as are indispensably 
necessary to give effect to the express powers, but in the exercise of 
its discretion as to the means of carrying them into execution may 
adopt any means appearing to it most eligible and appropriate which 
are adapted to the end to be accomplished and consistent with the 
letter and the spirit of the Constitution.” 

The Congress has a large discretion as to the means to be emploved 
in the exercise of any power granted to it." 

Unquestionably, the Congress may neither enlarge nor detract 
from the constitutional grant of power to the President, nor is 
that suggested here. It is constrained by the same limitations 
imposed upon the courts. 

However, having the authority to enact proper legislation and the 
need therefor being apparent, the Congress might undertake to 
provide adequate statutory enactments in furtherance of the con- 
stitutional provisions. Its authority and duty in this respect are as 
great as, if not superior to, that of the Court, being derived from this 
specific provision of the Constitution. 


INADEQUACY OF JUDICIAL INTERPRETATION 


The Supreme Court has handed down important decisions in cases 
involving the Presidential veto power on only five occasions. 

The first of these decisions, rendered in 1899," involved the question 
of the President’s authority to approve bills within the 10-day con- 
stitutional period although the Congress was in recess on the day 
his approval was given to the bill. ‘It was held that he could con- 
stitutionally do so. 

Twenty years later the Supreme Court held that two-thirds of a 
quorum of each House was sufficient to pass a bill over the President’s 
disapproval.'® 

§ Abelman v. Booth (62 U. 8. 506, 521) (1858). 
* Han . ton, Thi Federalist, No. 78. 
Id., No. 33. 
11 _4nderson v. Dunn (1821) (19 U. S. 204, 225). 
12 Everard’s Breweries v. Diy (1924) (255 U. S. 545, 558), and cases cited therein. 
18 Northern Securities Co. v. U. S (1904 (ig 3 v. S. 197, 343). 
14 Union Bridge Co. v. U. S. (1907) (204 U. 8. 364, 381). 


15 La Albra Silver Mining Co. v. U.S. (175 U. S. 423). 
16 Missouri Pac. R. Co. v. Kansas (1919) (248 U. 8. 2756). 
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After an interval of 10 years the Court decided the famous Pocket 
Veto case,"’ holding that a bill not approved by the President within 
the 10-day constitutional period did not become law because the Con- 
gress had adjourned sine die at the end of the first session of aCongress. 

Shortly thereafter the Court held that the President is authorized 
to approve a bill during the constitutional 10-day period although the 
Congress had in the meantime adjourned sine die.® 

It was not until 1938 that the Court held that the return of a bill 
disapproved by the President was not prevented by a recess of 3 days 
or less on the part of the House in which the bill originated during 
which the other House remained in session.” 

The foregoing is the sum and substance of the Supreme Court’s 
holdings on the important question of the Presidential veto power. 
Obviously other phases of this constitutional authority are untouched 
by these decisions and remain undecided and unclarified by either 
judicial interpretation or statutory enactment. 

It is submitted that these questions should not be permitted to 
remain unsettled to be decided by the Court after the act. Statutory 
implementation and clarification ought to be provided in advance 
in order to avoid confusion and what may prove to be unfortunate 
and costly delays in awaiting judicial decisions on disputed procedures. 

17 Okanogan v. U. S. (1929) (279 U. S. 655). 


. 18 Edwards v. U. S. (1932) (286 U. 8. 482). 
1 Wright v. U. S. (1938) (302 U. S. 583). 





V. REQUIREMENT OF PRESENTING BILLS TO PRESIDENT 


The first term used in the constitutional provision wherein the 
need for legislative implementation is indicated is the word “ pre- 
sented’’ in the opening sentence of the paragraph. The requirement 
is that every bill shall, before it becomes a law, ‘‘be presented to the 
President.’”’ What is entailed in presenting a bill to the President 
at the time of the Eighty-second Congress may be a far different 
matter from what was envisaged 160 years ago. Did the framers 
of the Constitution intend that an officer or messenger of the Congress 
deliver the bill into the hands of the President personally? Is delivery 
to an employee in the executive office at the White House sufficient? 
This is a detail which may very well be the subject of legislation, and 
lacking such action a serious problem may arise in determining whether 
a bill not signed by the President has become a law without his 
approval or is the subject of a pocket veto. 


COMMENCEMENT OF 10-DAY PERIOD 


The last sentence of the paragraph provides that if any bill shall 
not be returned by the President within 10 days (Sundays excepted) 
“‘after it shall have been presented to him,” it shall be a law as if he 
had signed it, unless the Congress by their adjournment prevent its 
return. 

Obviously the interpretation of the word “presented” becomes 
important inasmuch as it starts in operation the 10-day period, at 
the expiration of which the bill is to be returned, if disapproved by 
the President. The timeliness of a veto message may be put into 
serious doubt because of a lack of a precise legislative standard to 
determine the commencement of the constitutional period. If 
timely, the bill does not, of course, become a law unless repassed by 
two-thirds of each House of Congress. On the other hand if, because 
of uncertainty as to the time of commencement of the period, the 
veto message is not returned by the tenth day, and the Congress 
adjourns on that day, there may be a serious question as to whether 
it has become a law without the approval of the President or has 
been the subject of a pocket veto. 


THE CUSTOMARY PRACTICE 


In accordance with present practice the original enrolled bill is 
delivered to an employee at the White House who gives a dated 
receipt therefor. At the same time a rubber stamp is affixed to the 
bill bearing the legend ‘The White House” and showing the date. 
This has been accepted practice in ordinary circumstances and the 
date noted on the receipt and stamped on the enrolled bill are accepted 
as determining the commencement of the 10-day period. 

This is purely a matter of custom and neither the provisions of the 
Constitution nor judicial decisions construing them nor any statutory 
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enactments amplify the procedure. In the early days of the Nation, 
with the President invariably in attendance at Washington during 
the sessions of the Congress, no problem was posed by the lack of more 
detailed regulations. However, the situation is today, and for more 
than the last quarter-century has been, entirely different. President 
Wilson was the first Chief Executive to leave this hemisphere during 
his term of office. Presidents Franklin D. Roosevelt and Truman 
have both gone abroad during their term and while the Congress was 
in session. 

Inasmuch as the Congress in the latter instances was controlled by 
the President’s own political party it was a comparatively simple matter 
to arrange that the presenting of enrolled bills be held up for a few 
days, thus enabling the President to consider them on his return to 
this country. Professor Corwin relates an instance during the 
Seventy-fourth Congress when a bill was approved by the President 
23 days after the final adjournment of the Congress.' On that 
occasion a pocket veto of an important bill relating to witnesses 
before congressional investigating committees ? was avoided when the 
bill was signed by the President on July 13, 1936, the second session 
of the Congress having been adjourned sine ‘die on June 20, 1936.5 

There were similar incidents while President Roosevelt was abroad 
during World War II, bills being either held up temporarily at the 
Capitol or flown to him by airplane. 

If, however, such amicable arrangements could not be had because 
of an uncooperative Congress, questions might have been raised on 
several scores with respect to the proper compliance with the require- 
ment for presenting the bills to the President. In the first place, 
should a bill having been delivered to the White House during the 
President’s absence from the country be not signed by him within 10 
days from such delivery, he might, desiring to veto it, assert that 
delivery to an employee at the White House under such circum- 
stances was not sufficient. Actually, during the first session of the 
Seventy-eighth Congress while the President was abroad a bill was 
delivered to the White House on November 18, 1943. In his veto 
message thereon ® President Roosevelt states “This joint resolution 
was presented to me on November * 1943.” During the same 
session the President approved the bill, S. 630, on December 3, 1943,® 
having noted in the margin of the original enrolled bill “presented to 
me December 3, 1943’ whereas the official Senate record states that 
the bill was “‘presented to the President of the United States’ on 
November 27, 1943.7 

The Congress, on the other hand, seeking the enactment of a bill 
into law, might wish to rely on the fact that the bill had been pre- 
sented at the White House in accordance with custom, and had not 
been returned to it with the President’s reasons for disapproving it 
within 10 days, thereby becoming a law. 

Furthermore, a President desiring to subject a bill to a pocket veto 
at the end of a session without giving the Congress his reasons for 
disapproving it might instruct his staff not to accept delivery of an 


1 Corwin, The President, Office and Powers, 3d edition (1948), pp. 341, 503. 
? Public Law 849, 74th Cong. (49 Stat. 2041). 

3 House Calendar, 74th Cong 

4S. J. Res. 59, Senete Journal, 78th Cong., Ist sess., p. 493. 

5S. Doc. No. 135, 78th Cong., Ist sess. 


* 57 Stat. 595, ch. 332. 
7 Senate Journal, 78th Cong., Ist sess., p. 501. 
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enrolled bill and absent himself from Washington. Such procedure 
may be most unlikely, but statutory regulation should, nevertheless, 
be provided. 

The confusion and delay resulting from such a situation would be 
directly traceable to the complete lack of legislative implementation 
of the constitutional provisions. 

In any event, custom alone is not a sufficiently authoritative or 
scientific basis for determing what is required by the Constitution. 
Custom has already been changed by judicial decision. William 
Howard Taft, in discussing the power of the President to sign a bill 
after a final adjournment of the Congress, noted that although the 
Supreme Court had said he might sign a bill during a recess of Con- 
gress, in his opinion ‘‘the practice makes clear that he may not do 
this after adjournment.’ * However, that practice has since been 
changed by judical decision. 


CONFLICT WITH PROVISION FOR RETURN OF DISAPPROVED BILLS 


Moreover, the custom of “presenting” bills to an employee at the 
White House does not accord with the judicial construction in the 
Pocket Veto case regarding the requirement for the return of a bill 
disapproved by the President to the House in which the bill origi- 
nated. In that case the Supreme Court held * that there is— 
no substantial basis for the suggestion that although the House in which the bill 
originated is not in session the bill may nevertheless be returned, consistently 
with the constitutional mandate, by delivering it, with the President’s objections, 
to an officer or agent of the House, for subsequent delivery tothe House * * *, 
That view was likewise expressed by Senator Davis in the debate on 
S. 366, Fortieth Congress.” 

However, the arguments advanced in support of this requirement 
seem to apply equally to the proposition that delivery of the enrolled 
bill should be made to the President personally. In the one case the 
Constitution provides that the President shall return the bill— 


with his objections to that House in which it shall have originated, who shall 
enter the objections at large on their Journal, and proceed to reconsider it. 


In the other case the constitutional provision requires that— 


Every Bill which shall have passed the House of Representatives and the Senate, 
shall, before it becomes a Law, be presented to the President of the United States; 
If he approve he shall sign it, but if not he shall returnit * * * 


There is nothing in the respective wording of those provisions which 
may validly be offered as a basis of distinction between the modes of 
compliance with the requirements of delivery. If the word ‘‘House” 
is construed to mean that body actually in session, and not one of its 
employees, the word ‘“President’’ should likewise be construed to 
mean that officer personally, and not one of his employees. 

Which interpretation is the correct one is a matter as suitable for 
legislative action as for judicial interpretation. The constitutional 
provision investing the Congress with its power to enact legislation 
for carrying into effect the enumerated powers '' may not be limited 

* Taft, The Presidency (1916), p. 23. 

9 279 U. S. 655, 683 

10 Congressional Globe, 40th Cong., 2d sess., pt. 2, p. 1372. 
it Constitution, art. I, sec. 8 
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by the grant to the courts of judicial power over all cases arising under 
the Constitution.” The Supreme Court has held that the judicial 
cannot prescribe to the legislative department of the Government 
limitations upon the exercise of its acknowledged power.” 


EXPIRATION OF PRESIDENT’S TERM DURING 10-DAY PERIOD 


The adoption of the twentieth amendment which provides for the 
commencement of a new Congress 17 days before the expiration of a 
Presidential term of office may give rise to another question which has 
not been the subject of legislation or authoritative judicial inter- 
pretation. If the outgoing President does not approve a bill which 
was presented to him less than 10 days before the end of his term, 
may the bill be approved or vetoed by the new President upon taking 
office? 

The Supreme Court in an obiter dictum “ has said that the incoming 
President, to whom a bill has not been presented, may not approve it. 
Professor Corwin, on the other hand, states that he sees no reason 
why the legislative process should be interrupted in such a situation.” 
He also poses the question as to the effect if the President were his own 
successor. 

Shortly after taking office upon the death of President Roosevelt 
in April 1945, President Truman approved several bills which had 
been presented to his predecessor. The bills H. R. 2013, H. R. 510, 
and H. R. 685 were presented on April 12, 1945." President Roose- 
velt died in the late afternoon of that day at Warm Springs, Ga., and 
Vice President Truman took the oath of office as President of the 
United States at 7:12 p.m. that evening. The bills had been presented 
at the White House prior to the death of President Roosevelt and, of 
course, while Mr. Truman was still Vice President of the United 
States. Thereafter, on April 16, President Truman signed the bill 
H. R. 2013 " and on April 17 he approved H. R. 510 and H. R. 685." 
Although his power to do so was not challenged, there is, nevertheless, 
no specific constitutional or legislative authorization for his action 
in signing these bills. 

All these circumstances, none of which is covered by specific 
language in the Constitution, are proper subjects of legislative action 
on the part of the Congress. 

12 Constitution, art. ITT, sec. 2. 

13 United States v. Darby (1940) (312 U. 8S. 100, 115); Veazie Bank v. Fenno (1869) (8 Wall. 533, 548). 
“4 Edwards v. U.S. (1932) (286 U. 8S. 482, 493). 

18 Corwin, op. cit., p. 341. 

16 House Journal, 79th Cong., Ist sess., p. 258. 


17 59 Stat. 52, ch. 61. 
48 59 Stat. 52, 53, chs. 62, 78. 


VI. APPROVAL AFTER ADJOURNMENT 


The power of the President to approve bills after an adjournment 
of the Congress has been judicially recognized only after overcoming 
the great body of opinion to the contrary. 

For nearly the first 150 years of our history it was the practice of 
each of the Presidents to go to the Capitol on the last day of each 
session in order to sign the final bills which he intended to approve. 
The reason for this practice was the almost universal belief that the 
President had no power to sign a bill after the adjournment of the 
Congress. 

Most commentators on the Constitution contented themselves with 
flat statements that the President had no such power. For example, 
Gauss ! calls attention to the Presidential practice of attending at the 
Capitol at the close of each session and states that the neglect or 
refusal of a President to sign a bill “‘at that time” acts as a complete 
veto of the legislation in question. 

Because of this practice and its effective limitation on the oppor- 
tunity to examine and consider such bills President Grant suggested a 
constitutional amendment forbidding the Congress to pass any laws 
in the last 24 hours of a session, except those which had been returned 
with a veto.’ 

Immediately preceding the adjournment of the Thirty-seventh 
Congress on March 4 1863, a bill which had been presented to the 
President was referred by him to the Secretary of the Treasury for 
examination. It was not returned to the President until after the 
adjournment of Congress and was subsequently approved by him on 
March 12, 1863, within 10 days after having been first presented 
to him. 

At the very next session of the Congress the House of Representa- 
tives adopted a resolution instructing its Committee on the Judiciary 
to inquire by what warrant the act had been approved and whether 
the act was in force. On June 11, 1864, that committee submitted 
its report,’ concluding that the act having been approved by the 
President subsequently to the adjournment of the Congress did not 
become a law and was not in force. In its report‘ the committee 
notes that the President approved the bill under the belief that the 
last clause of the section of the Constitution was designed more 
especially to prevent Congress from enacting laws without the Presi- 
dent’s approval, which might be done by the passage of bills followed 
by an adjournment before the President could examine and return 
them, were it not for the declaration that in such cases the bills shall 
not be laws; and did not relate to cases where the President approved 
bills sent to him by Congress within 10 days, even though an adjourn- 
ment should follow before the return of the bills. The committee states 





1 Gauss, The American Government (1908), p. 14, 
? Harrison, This Country of Ours (1897), p. 131. 
834 Congressional Globe, pt. 3, p. 2880. 

4H. Rept. No. 108, 38th Cong., Ist sess. 
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that there is force and plausibility in this position but it cannot receive 
it as a correct interpretation of the Constitution. The 10-day limita- 
tion contained in the section refers to the time during which Congress 
remains in session and has no application after adjournment. 

Hence if the Executive can hold the bill 10 days after adjournment, 
and then approve it, he can as well hold it 10 months before approval. 

No action was taken on the committee’s report and, in fact, on 
July 2, 1864, an act ° was approved which specifically related to the 
former act, thereby raising an inference, at least, that the former act 
was validly signed and was in force. 

While the Fortieth Congress was in recess from March 30 to July 3, 
1867, a bill was presented on April 1 to President Johnson who refused 
to sign it on the ground that such signature was not authorized by 
the Constitution.® 

As late as 1916 former President Taft stated that it was clear that 
the President could not sign a bill after adjournment.® 

Four years later, however, President Wilson signed several bills ’ 
after the Sixty-sixth Congress had finally adjourned on June 5, 1920. 
His action in this respect was supported simultaneously by an opinion 
of the Attorney General.’ In discussing the background of the ques- 
tion that opinion referred to an informal opinion rendered to President 
Cleveland by Attorney General Garland stating that he did not have 
such power for the reason that he was a part of Congress in this 
respect and therefore could not act after his coefficient had ceased to 
exist.. The opinion further declared, however, that in the face of a 
uniform practice of the several Presidents not to sign bills after 
adjournment, the right to sign was considered an open question in 
President Monroe’s time and had been openly asserted thereafter. 

The Supreme Court reserved its opinion on this question in the 
La Abra Silver Mining Co. case *® and the matter remained in an 
unsettled state until decided by the Supreme Court in 1932 in 
Edwards v. United States * in which the Court asserted the President’s 
right so to sign bills. 

The argument against the power, based upon the legislative nature 
of the President’s function, had been rejected by the Court in the 
La Abra case. 

It is apparent from a consideration of the history of this question 
that custom alone is not a sufficient determinative of the Presidential 
power. Furthermore, in the absence of a justifiable issue the Court 
could not and did not have occasion to construe the constitutional 
provision for almost 150 years. 

Here again was a matter which should have been the subject of 
considered legislative enactment to avoid the uncertainty which 
existed for so many years. 


5 Rogers, The Power of the President to Sign Bills After Congress Has Adjourned (1920), 30 Yale Law 
Journal 12. 

6 Taft, op. cit., supra, p. 25. 

741 Stat. 1063-1079, ch. 285-291. 

§ 32 Op, Atty. Gen. 225 

*175 U.S. 423. 

10 286 U.S. 482. 


Vil. THE ORDINARY VETO 


With respect to the matter of the ordinary veto the Congress has 
also refrained from enacting legislation to implement the constitu- 
tional provisions. The courts likewise have had few opportunities to 
render decisions construing them. Nevertheless, there are questions 
involved in it which either have been or may be the occasion of con- 
fusion and trouble in the absence of such clarification and regulation. 

For example, what measures of the Congress are subject to the 
President’s veto? Is the exercise of the veto limited to any particular 
grounds? May the President qualify his approval by means of a 
memorandum stating his understanding of the provisions of the legis- 
lation and his reasons for approving it? ? What is necessar y to comply 
with the requirement for approval by two-thirds of each House to 
pass a bill over the veto? 


WHAT MEASURES ARE SUBJECT TO VETO 


The first paragraph of the constitutional provision requires that 
“Every Bill which shall have passed the House of Representatives 
and the Senate,’’ shall be presented to the President. There is no 
constitutional definition of the term “bill,” nor any requirement that 
a bill shall be confined to a single subject matter, nor that it shall 
embrace nothing that is not within the comprehension of its title. 
Not one of these matters has been the subject of legislative enactment. 

It is, of course, true that the term “‘bill’’ has come to have a fairly 
well-defined and accepted meaning and there has been no question 
with respect to the presentation to the President of that particular 
form of legislative action. It seems entirely clear that all bills which 
have passed both Houses must be presented to the President and are 
subject to the exercise of his veto power. 

Whether the President may veto part of a bill will be discussed 
hereafter. 

The second paragraph of the constitutional provision elaborates 
upon the first in requiring that— 

Every Order, Resolution, or Vote to which the Concurrence of the Senate and 
House of Representatives may be necessary (except on a question of adjournment) 
shall be presented to the President. 

While the Constitutional Convention was debating the preceding 
clause, Madison pointed out that its provisions could be evaded by 
the Congress by action in the form of resolutions. His motion to 
insert the words “or resolve” after the word “‘bill’’ was rejected, but 
the next day Randolph’s suggestion in the form of the present second 
paragraph was adopted.' Justice Chase stated in 1798 that— 
the negative of the President applies only to the ordinary cases of legislation; he 


has nothing to do with the proposition or adoption of amendments to the Con- 
stitution.? 





1 Watson, Constitution of the United States (1910), vol. 1, pp. 377, 378. 
3 Hollingsworth v. Virginia (1798) (3 Dall. 378, 381). 
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It has not been the practice to submit to the President proposed 
constitutional amendments, which are usually in the form of joint 
resolutions. In 1794 during the Third Congress a joint resolution * 
proposing an amendment to the Constitution was passed by two-thirds 
of each House but not signed by the President. Similarly in 1810, 
during the Eleventh Congress, another joint resolution proposing an 
amendment to the Constitution * was so passed by both Houses but 
not signed by the President, although a resolution passed by both 
Houses in relation to the conduct of the Minister Plenipotentiary from 
Great Britain was signed by the President.® 

The entire question of joint and concurrent resolutions and their 
approval by the President was referred to the Senate Committee on 
the Judiciary, which submitted a report thereon in 1897 during the 
second session of the Fifty-fourth Congress.*® 

That report pointed out that early concurrent resolutions were 
called joint resolutions and often received the readings of a bill, but 
were not for a legislative purpose. It distinguished, however, between 
the form and the substance of resolutions, pointing out that if the 
constitutional provision had reference only to the form they must all 
be presented to the President; the practice from early days has been 
to present only resolutions of a legislative nature. 

During the first session of the Fifty-eighth Congress, the President 
pro tempore of the Senate stated: 

Within the experience of the Chair in the Senate no concurrent resolution has 
ever been sent to the President of the United States, nor has he ever signed one. 


The Chair has endeavored faithfully to find out how concurrent resolutions escape 
the provisions of the Constitution. He has not been able to succeed.’ 


Unquestionably the practice is not in strict conformity with the 
language of the constitutional provision. That it has not been success- 
fully challenged is perhaps fortuitous. It seems that legislative 
regulation might place it upon a firmer foundation. 


THE BASIS FOR NONAPPROVAL 


The exercise of the veto power has been described as an interesting 
commentary upon the expectations of the framers of the Constitution; 
it has not followed the course set for it in the Convention but has 
worked out a path different in direction and extent from that prophe- 
sied.® 

The early Presidents seemed loathe to exercise the power save on 
what they considered constitutional grounds. In a letter to Edmund 
Pendleton in 1793, George Washington stated: ° 


You do me no more than Justice when you suppose that from motives of respect 
to the Legislature (and I might add from my interpretation of the Constitution) 
I give my Signature to many Bills with which my Judgment is at variance. In 
declaring this, however, I allude to no particular Act. From the nature of the 
Constitution, T must approve all the parts of a Bill, or reject it in toto. To do the 
latter can only be Justified upon the clear and obvious ground of propriety; and 
I never had such confidence in my own faculty of judging as to be over tenacious 
of the opinions I may have imbibed in doubtful cases. 
$1 Stat. 402. 
42 Stat. 613 
5 2 Stat. 612. 
6S. Rept. No. 1335, 54th Cong. 

? Hinds’ Precedents of the House of Representatives (1907), sec. 3483. 
* Mason, Veto Power (1890), p. 139. 
* Writings of George Washington (1940), vol. 33, p. 96. 
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Jefferson, who did not exercise the veto power during his two terms 
of office, expressed similar sentiments. 

During the second session of the Fiftieth Congress, in 1889, Senator 
Davis stated in the Senate: 


It is as clear as anything, from the debates when the Constitution was formed, 
that the veto power was only to be exercised to veto unconstitutional legislation.“ 

On the other hand it has been argued that the President does not 
have the right to exercise his veto on the grounds of unconstitu- 
tionality, for to do so is the assumption of a right to decide a question 
which should be left to the judicial branch.” President Taft expressed 
his disagreement with this latter view in his veto message on the Webb 
Kenyon bill in the Sixty-second Congress. He declared later that 
he had much less hesitation in vetoing the bill than the Court should 
have in declaring it unconstitutional.” 

In his veto message on the renewal of the charter of the Bank of the 
United States, President Jackson declared that it was as much the 
duty of the Congress and the President to decide upon the consti- 
tutionality of a bill as it is for the Court when it may be brought 
before it for judicial decision." 

Although a Presidential veto has never been successfully challenged 
other than by being overridden by two-thirds of each House, the 
divergence of views as to the basis for the exercise of the power could 
be resolved by the Congress by proper legislation in keeping with the 
letter and spirit of the Constitution. 


PRESIDENTIAL MEMORANDA ON APPROVAL 


An interesting question is raised by the practice indulged in on 
occasion by several of the Presidents of writing a memorandum con- 
taining an exposition of their views, and even of their interpretation 
of certain parts of the bill, at the time of affixing their signatures of 
approval. 

The Constitution provides merely that if the President approves a 
bill he shall sign it; if not he shall return it with his reasons for dis- 
approving it. There is no specific provision authorizing him to change 
any provision of the bill or to assign any interpretation of its meaning. 

In 1830 President Jackson interpolated the following words over 
his signature on an original enrolled bill: 


I approve this bill, and ask a reference to my communication to Congress of 
this date, in relation thereto.'® 


The message to Congress explained that he wished to be understood 
as having approved the bill with the understanding that a road 
authorized by one section of the bill was not to be extended beyond 
the limits of the Territory of Michigan.” 

A few years later, a select committee of the House of Representatives 
submitted a report on the propriety of President Tyler's action in 
filing with a bill an exposition of his reasons for signing it. ‘The report 
was severely critical of the action of both Presidents, declaring that 
10 Watson, op. cit., vol. 1, p. 373. 

11 20 Congressional Globe 2612; cf. Kent’s Commentaries (14th edition), vol. 1, p. 239. 
12 Willoughby, The Constitutional Law of the United States (1929), vol. 2, p. 658. 
13 Taft, The Presidency (1916), p. 18. 

Id., p. 119 

18 4 Stat. 428, ch. CCX XXII. 


1¢ 4 Hinds’ Precedents of the House of Representatives (1907), p. 337. 
iT H. Rept. No. 909, 27th Cong., 2d sess. 
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President Jackson’s action was in substance an objection to one section 
of the bill and in form an approval of the bill, and that such form of 
proceeding was unwarranted by the Constitution. The committee 
concluded that President Tyler’s action also was unwarranted by the 
Constitution. 

Most recently President Truman, in approving the Hobbs Anti- 
Racketeering Act *® and the Portal-to-Portal Act sent messages to 
Congress construing certain of the provisions of the relative acts. 

In the New York Times of May 16, 1947, Arthur Krock, the 
columnist, suggested that these messages would become an essential 
part of the legislative history to which the Court might refer in the 
event it is called upon to construe either statute. Professor Corwin 
strongly demurs from this view, pointing out that a Presidential 
message which was not before the Congress when the bill was being 
considered by that body could not assist in determining its purpose in 
passing the bill; and that the legislative intent is to be derived only 
from the action of the C ongress in which the Constitution vests “all 
legislative powers granted herein.””* This view is probably too 
narrow. 

The intent of such a memorandum must be assumed to be to aid the 
courts and administrative officials in interpreting the act when called 
upon to do so. In recent years the legislative history of statutes has 
become an increasingly important source of information for purposes 
of construction by the judiciary and the executive departments and 
agencies. More and more, recourse is being had to committee hearings, 
reports, and debates, as aids to arriving at “the legislative intent.” 
Executive communications transmitting proposed bills to the Congress 
are another source of useful information for determining the purposes 
of such bills.” 

Inasmuch as the courts have not had occasion, in construing a 
statute, to advert to a Presidential memorandum made at the time 
of approving it, we do not have the benefit of a judicial evaluation of 
such memoranda as aids in construction—nor even of their constitu- 
tional validity. However, so long as the President does not interpolate 
any new matter in the bill itself there seems to be no constitutional 
basis for objecting to his expounding his views with respect to the bill. 
It is an accepted and occasionally useful practice, particularly as an 
aid to administrative interpretation, for the President to express his 
views regarding existing statutes, either with or without the support 
of an opinion by the Attorney General. The expression of such opinion 
is not less consistent with the Constitution merely because made at 
the time of approving the bill in question. Whether it has any value 
as an aid to judicial construction is a matter which must be determined 
by the courts in each case and depends upon the ambiguity in the law 
and the scone of the President’s views. They would generally not 
be as persuasive as regular items of legislative history but might be 
helpful as cumulative evidence of legislative intent if not inconsistent 
with statements in the committee reports and other elements of the 
history, including any Executive communication transmitting the 
proposed legislation to the Congress. In many instances they would 
have no greater value than statements made in congressional debate 








18 60 Stat. 420, ch. 537. 
1961 Stet. 84, ch. 52 
2 Corwin, op. cit., p. 344 


21 Suther] 


ind Statutory Constructions, 3d edition, sec. 5004. 
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on the bill, and may be considered as a form of extension of that debate. 
Clearly they should not be used as an implied partial veto. 

The broadest significance given by a State court to the action of the 
governor at the time of approving a bill is found in Washington 
where the constitution permits the veto of separate items.” The 
supreme court of Washington held that— 
the governor, when acting upon bills passed by both houses of the legislature, is a 
part of the legislature, and acting in a legislative capacity, and we cannot therefore 
consider the intent of the house and the senate apart from the intent of the 
governor.”3 

These aids to statutory construction are available only to assist the 
courts in clarifying ambiguities in the language used in the law. 
Che President could not thereby change the plain meaning of a statute 
any more than he could make any physical changes or corrections on 
the original enrolled bill. The latter action on the part of the King 
of England, as pointed out earlier, was not sanctioned by the Parlia- 
ment and led to the limitation of his veto power. 

It was more particularly the action of Presidents Jackson and Tyler 
in adding notations to the original bills, rather than the expression of 
their views, that brought down the wrath of the House of Representa- 
tives. The President’s signature is the exclusive evidence admitted 
by the Constitution of his approval; and all additions of extraneous 
matter can ‘“‘be regarded in no other light than a defacement of the 
public records and archives.’’** The committee deemed the action 
injurious to the public interest and protested against it and against its 
ever being repeated or adduced as a precedent. 


REPASSAGE BY TWO-THIRDS 


The matter of the number of votes required to pass a bill after it 
has been vetoed by the President is not without some need of statutory 
classification and implementation although the history of the debates 
in the Convention seems to reveal the intention of the framers of the 
Constitution. 

In the early stages of the proceedings of the Convention it was 
apparently the intention that an affirmative vote of two-thirds of all 
the Members of both Houses would be necessary to pass a vetoed bill. 
The Gerry amendment to the Randolph plan proposing a qualified 
veto requiring “two-thirds of each branch of the legislature” to over- 
rule it, was agreed to, nemine contradicente.” The committee of 
detail, however, cha unged that expression, substituting for it the term 
“House,” a technical term which had already been defined by the 
Convention, and this was the form which was adopted.” The term 
‘“‘House”’ as used throughout the Constitution refers to a constitutional 
quorum capable of transacting business.” 

The use of the expression “two-thirds” in other clauses of the Con- 
stitution is similarly intended to apply to two-thirds of a quorum. 
For example, the provision regarding the expulsion of a Member 
requires “the concurrence of two-thirds.” Madison had observed 


22 Constitution of the State of Washington, art. III, sec. 11. 
%3 Shelton Hotel Co. v. Rates (1940) (104 P. (2d) 478, 481). 

“4 H. Rept. 909, 27th Cong., 2d sess., supra. 

25 Elliot, Debates, vol. V, pp. 349, 376. 

% Id., p. 378 

27 Curtis, History of the Constitution (1858), vol. 2, p. 267. 
38 Constitution, art. 1, sec. 5. 
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that the right of expulsion was too important to be exercised “by a 
bare majority of a quorum.” * 

Similarly the power to propose amendments to the Constitution 
is entrusted to “two-thirds of both Houses.’’ ® 

Although the expression in the treaty provision departs from this 
formula by adding the word “present” in the phrase “two-thirds 
of the Senators present,” * it has been suggested that the term “pres- 
ent’? was necessary because no term had preceded it which would 
guide the construction to the conclusion intended. 

The Supreme Court has held that two-thirds of a quorum of each 
House is sufficient to pass a bill after it has been vetoed by the Presi- 
dent.** This decision apparently settles the matter but does not 
preclude statutory implementation of the Constitution. 

# Elliot, Debates, vol. V, pp. 406, 407. 
30 Constitution, art. V. 
31 Constitution, art. IT, sec. 2. 


a Curtis, op. cit. vol. 2, p. 269 
83 Missouri Pac. R. Co. v. Kansas (1919) (248 U. 8. 276). 
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Vill. CIRCUMVENTION OF VETO POWER BY USE OF 
CONCURRENT RESOLUTIONS 


It seems clear that it was the intention of the founding fathers that 
all legislation should be subject to the qualified negative of the Presi- 
dent. During recent years there has been much discussion of the 
danger of usurpation of legislative functions by the Executive 
whereas apparently no one is concerned about possible encroachment 
by the Congress on the powers of the President, and in particular 
upon his veto power. 

The term “legislation” includes not only the enactment of statutes 
but also bills to repeal them and there has never been any suggestion 
that bills intended to repeal existing laws need not be presented to 
the President. It has been the universal practice to present such 
bills exactly as any other bill. 

Within the last 12 years, on several occasions, the Congress has 
adopted a device which, if expanded, may be regarded as a circumven- 
tion of the President’s veto power, particularly with respect to the 
termination, or repeal, of statutes. 

The Lend-Lease Act of 1941! granted certain temporary powers to 
the President. Such laws usually provide for a definite termination 
date which is fixed in time or by the final execution of the powers 
granted. In that statute, however, the Congress provided in section 
3 (c): 

After June 30, 1943, or after the passage of a concurrent resolution by the two 
Houses before June 30, 1943, which declares that the powers conferred by or pur- 
suant to subsection (a) are no longer necessary to promote the defense of the 


United States, neither the President nor the head of any Department or agecny 
shall exercise any of the powers conferred by or pursuant to subsection (a) ;. 


Recently the Congress inserted a section in the Federal Civil De- 
fense Act of 1950 that— 

The provisions of this title shall terminate on June 30, 1954, or on such earlier 
date as may be prescribed by concurrent resolution of the Congress.? 

The law extending the First War Powers Act, 1941, which was also 
recently enacted contained a variation of that section.’ 

That provision may be interpreted as a device to repeal a statute 
by means of a concurrent resolution which customarily is not presented 
to the President, at an earlier date than the termination date pro- 
vided for in the statute. 

Its propriety is obviously based on the ground that it is merely 
another form of expressing the termination date, and its inclusion in 
the statute which had been presented to and approved by the Presi- 
cent made it a condition of the grant of powers conferred. 

It would not be difficult to visualize the extension of this device so 
as to provide for the repeal of other statutes by concurrent resolution 
so long as the provision was incorporated in the statute when origi- 

155 Stat. 31. ch. 11, 


2 Public Law 920, 8ist Cong., 2d sess., January 12, 1951, sec. 307. 
3 Public Law 921, 8ist Cong., 2d sess., January 12, 1951, sec. 2. 
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nally enacted. The number and nature of statutes in which such a 
provision is to be included is only a question of the degree of exten- 
sion of the practice. 

Similarly, the several reorganization acts, commencing with the Re- 
organization Act of 1939,‘ have contained provisions that the reorgani- 
zation plans authorized by the act should become effective after a 
certain period but only if during such period there has not been 
passed by the two Houses a concurrent resolution stating in substance 
that the Congress does not favor the reorganization plan. The 1949 
Reorganization Act would permit a simple resolution of either House 

to defeat a proposed plan. 

Obviously the use of a concurrent resolution to terminate legislation 
is intended to dispense with the requirement of presenting the measure 
to the President inasmuch as the inclusion of such a provision would 
be entirely unnecessary if the termination of the statute by means of 
a bill was contemplated. But since measures terminating or repealing 
statutes are legislative in character they should be presented to the 
President in conformity with the Constitution. 

On the other hand simple resolutions of either House are not gen- 
erally legislative in nature and need not be presented to the President. 


4 53 Stat. 561, ch. 36; see also 59 Stat. 613, ch. 582; 63 Stat. 203, ch. 226. 


IX. THE POCKET VETO 


There are several aspects of the so-called pocket veto which present 
problems calling for legislative action. ‘The opinion of the Supreme 
four 1e Pocket Veto case! implies that it is not a true veto. Bu 
Court in the Pocket Vet ' implies that it tat t But 
1as the practice on the part of a President, in submitting to Congress 
has the practice on the part of a P lent bmitting to ¢ 
us reason for not approving a bill so vetoed, limite lis view? 
his 1 n for not a; ving a bill vetoed, limited tl ? 
Dxactly what is mea »y “adjournment,” and by the expression 
Exactly what is meant by “adjournment nd bv tl 
“‘House”’ in the constitutional provision for returning a bill with the 
reasons for disapproval thereof? There seems to be soine conflict 
in the judicial opinions on this subject. Further, is the Congress, 
upon reconvening during the same session after an adjournment, 
either sine die or to a date specified in the resoivtion of adjournment, 
precluded from reconsidering the bill? 


IS IT A TRUE VETO? 


In the La Abra Silver Mining Company ? case and in the Pocket Veto 
case * the Supreme Court held it is plain that when the adjournment of 
Congress prevents the return of a bill within the allotted time 
the failure of the bill to become a law cannot properly be ascribed to the dis- 
approval of the President—-who presumably would have returned it before the 
adjournment if there had been sufficient time in which to complete his considera- 
tion and take such action—but is attributable solely to the action of Congress in 
adjourning before the time allowed the President for returning the bill had expired. 

This view would seem to set apart pocket vetoes as being in an 
entirely different category from the ordinary veto. The Court in a 
footnote to the Pocket Veto case* suggested that, if Congress so de- 
sires, the same bill may be reintroduced and passed when Congress 
resumes its session, and after receiving the due consideration of the 
President, if returned with his objections, may be then passed by the 
requisite vote in both Houses. 

Where the Congress by their final adjournment prevent the return 
of the bill with the President’s objections, that suggested course is 
undoubtedly the only one available. However, a situation arose 
during the second session of the Eighty-first Congress which raises 
two other possible alternatives. 

On September 23, 1950, pursuant to a concurrent resolution, ° the 
House and Senate adjourned to November 27, 1950. Among the 
bills awaiting the President’s signature on that day were the Merchant 
Ship Sales Act amendment ° and several private claims bills.’ ‘i hese 
bills were not signed by the President and were thereafter listed in the 
House Calendar as the subjects of a pocket veto * in accordance with 


os 


1279 U. 3. 655. 
2175 U. 8. 423. 
3279 U.S. 655. 





4279 1". S. 655, 679. 

5H. Con. Res. 287, 81st Cong., 2d sess. 

8H. R. 3419 

7H. R. 1601, H. R. 1799, H. R. 3012, H. R. 6489, and H. R. 7854. 
8 House Calendar, final edition, 8lst Cong., p. 111. 
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the general view, no question having heen raised on the subject in 
either House. However , when the Congress reconvened on Novem- 
ber 27, 1950, matters which had been pending on September 23, 1950, 
were taken up as though no adjournment had intervened. Moreover, 
the final edition of the House Calendar bears the legend—-‘‘Second 
session convened January 3, 1950—adjourned January 2, 1951,’’ 
without indicating the interim adjournment. If that interim adjourn- 
ment was not such adjournment as prevented the return of the bills, 
the bills became law without the President’s signature because they 
were not returned with his objections within the constitutional time 
limit. 

The rigid view of the Supreme Court in the Pocket Veto case was 
subsequently moderated by that Court to a certain extent, evidencing 
a trend of reasoning which may ultimately recognize that an interim 
adjournment does not prevent the return of the bill. 


TREND IN JUDICIAL INTERPRETATION 


In the Pocket Veto case the Supreme Court was of the opinion that 
the House to which the bill is to be returned ‘“‘is the House in session’’ 
and no return can be made to an officer or employee when it is not in 
session. However, the Court modified that view in Wright v. United 
States,® pointing out that the dangers invisaged by it in the former 
case were illusory when there was a temporary recess rather than an 
adjournment, particularly noting that the “session of Congress” 
continues. 

So, too, during the interim ‘‘adjournment’’, during the last Congress 
the session of Congress continued. 

Mr. Justice Stone remarked that the reasons assigned by the 
Court for its conclusion leave in confusion and doubt the meaning 
and effect of the veto provisions of the Constitution, ‘‘the certainty 
of whose application is of supreme importance.” and that if the earlier 
decision of the Court was in error it should be overruled." 

In the light of such sentiments expressed by the late Chief Justice 
it would appear that the Congress should avail itself of its power to 
enact regulatory legislation in this field. Legislation defining the 
term “adjournment” would be a worth-while contribution toward 
eliminating confusion with regard to the application of the constitu- 
tional provision. 


MEMORANDUM OF REASONS FOR WITHHOLDING SIGNATURE 


In connection with those bills which were considered the subjects 
of a pocket veto during the second session of the Eighty-first Congress, 
the president inaugurated a practice which may require a reconsidera- 
tion of the views expressed by the Supreme Court regarding the nature 
of a pocket veto. 

Upon withholding his signature to those bills the President pre- 
pared memorandums expounding his reasons therefor which were trans- 
mitted to the Congress and thereafter incorporated in the Journal 
of the House of Representatives.” He did not, however, return the 

§ 302 U.S. 583, 595. 

10 302 U. S. 599. 

1! Td., at p. 604. 

12 House of Representatives Journal, 8ist Cong., 2d sess., pp. 1204 ff. 
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bills to the House where they had originated. This action by the 
President discounts the theory advanced in the Pocket Veto case 
that the failure of the bill to become a law cannot properly be ascribed 
to the disapproval of the President. Certainly the use of such a 
memorandum is inconsistent with the theory that the President has 
not been afforded an opportunity to consider the bill. If the memor- 
andum is transmitted to the Congress during the same session while 
that body is still organized to complete its functions, there is no logical 
reason why the bill should not be eligible for reconsideration in the 
light of the President’s reasons for withholding his approval. 

All legislation pending in either House remains the subject of action 
by the Congress until the final adjournment sine die at the end of a 
Congress. If the Congress is informed of the President’s reasons for 
withholding approval, there does not seem to be any reason to require 
the introduction of a new bill on the same subject matter during the 
life of the Congress until its last constitutional opportunity to recon- 
sider the pending bill has been exercised. In the incident referred 
to in the Eighty-first Congress, inasmuch as the President, as has 
been stated, did not return the bills, the Congress could not act upon 
them but the President might have acceded to a formal request for 
its return. On a number of occasions such requests have been made 
and complied with for the purpose of correcting the enrolled bill.” 

It is quite clear that the reconsideration of bills under such circum- 
stances would be possible only during the same Congress as in the 
case of regular vetoes. Furthermore, this situation would be avoided 
if legislation were enacted defining ‘‘adjournment” so that the ques- 
tion of pocket vetoes during an interim adjournment would not arise. 


3 Hinds’ Precedents of the House of Representatives, vol. IV, sees. 3506-3518. 
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X. THE ITEM VETO 


Since the Civil War the question has on numerous occasions been 
raised as to whether or not the President has or should have the power 
to disapprove one or more portions of a bill while approving the 
balance. 

The record of debates in the Constitutional Convention does not 
disclose any discussion of this problem at that time, the chief concern 
of the delegates having been whether the veto should be exercised by 
the President alone, and what proportion of the Congress should be 
required to override it. As finally adopted the veto clause of the 
Constitution provided that— 


Every Bill * * * shall * * * be presented to the President * * *; 
If he approves he shall sign it, but if not he shall returnit * * ¥*, 


That language seems to afford the President only two alternatives— 
either sign or return the bill. 

Apparently these alternatives were quite satisfactory until the sec- 
ond half of the nineteenth century as there is no evidence of agitation 
prior to that time for the exercise of an item veto on the part of the 
President. 

However, when the Confederate States adopted their provisional 
Constitution on February 8, 1861, they included a provision’ per- 
mitting their President to veto any appropriation or appropriations, 
and approve any other appropriation or appropriations in the same 
bill. The permanent Constitution adopted the following month con- 
tained substantially the same provision.? 

Among the States, Georgia was the first, in 1865, to include a similar 
provision for its Governor in its fifth constitution ratified on November 
7, 1865, followed soon thereafter by Texas in 1866. At the present 
time, with the exception of North Carolina (whose Governor has no 
veto pow er) and eight other States,’ all the States have constitutional 
provisions permitting the governor to veto items in appropriation 
bills.‘ 

In addition, the Governors of California and Massachusetts and 
several other States may reduce items in such bills, while the Gover- 
nors of South Carolina and Washington may veto sections of any bill, 
under their constitutions. 

During the Civil War the Congress commenced the practice of 
adding legislative “riders” to appropriation bills, thereby imposing 
its will upon the President without an opportunity to exercise his 
veto power other than by disapproving the necessary appropriations 
as well. Impelled by this practice, President Grant in his message to 
the Forty-third Congress recommended a constitutional amendment 

! Provisional Constitution of C. S. A., art. I, sec. 5. 
2 Constitution of C. S. A., art. I, sec. 7. 


3 Indiana, Iowa, Maine, Nevada, New Hampshire, Rhode Island, Tennessee, and Vermont. 
‘ Constitutions of the States and United States (1938), vol. III. 
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“to authorize the Executive to approve of so much of any measure 
passing the two Houses of Congress as his judgment may dictate, 
without approving the whole, the desmnareed portion or portions to 
be subject to the same rules as now.”® Presidents Hayes and 
Arthur subsequently made similar recommendations, limited, however, 
to appropriation bills.® 

The first of numerous proposals to amend the Constitution for the 
purpose of giving the President an item-veto power in one form or 
another was introduced in 1876 by Representative Faulkner, of West 
Virginia.’ With only one exception these proposed amendments, 
however, received no favorable action by a congressional committee, 
the exception being a resolution to authorize the President to veto 
items in appropriation bills which was reported favorably by the 
Senate Judiciary Committee in 1884.8 The Senate as a whole did not 
consider the resolution. 

It has apparently been generally assumed that such power could be 
conferred upon the President by constitutional amendment alone. 

This assumption and all the proposals are apparently based upon 
the proposition as stated above that under the Constitution the 
President has only two alternatives. That interpertation is predi- 
cated upon a definition of the term “‘bill” as meaning one legislative 
instrument. 

The Constitution itself does not define that term nor does it contain 
any provision prescribing a limitation upon the contents of a bill. 
In the absence of any informative debates in the Convention, is it 
assuming too much to hold that the delegates thought of that term as 
meaning a legislative instrument setting forth one or more propositions 
of law, all related, however, to a single subject matter? Several of 
the States have incorporated provisions in their constitutions re- 
quiring the title of a bill to embrance the entire subject matter,® with 
the result that provisions in the bill outside the scope of its title are 
unconstitutional. In those States the governors may approve the 
entire bill with the assurance that the courts will ‘invalidate the 
extraneous provisions. 

Certainly since the subject was not raised in the Convention we may 
infer that the delegates did not foresee omnibus bills and legislative 
riders to appropriation bills. Otherwise the preservation of the veto 
power is left only to the exercise of restraint by the Congress upon 
the number and variety of subjects it includes in a bill. It becomes 
merely a matter of degree in the performance of its legitimate function. 
The President has his veto power intact if bills are limited to one 
subject matter but he does not have it at all if the entire legislative 
program of a session is incorporated in a single instrument, since he 
would then be compelled to disapprove the needed legislation with the 
undesirable. 

Under the present rules of the House of Representatives and the 
Senate matters which are not germane to a bill are subject to a point 
of order.” But if the point of order is not successfully maintained 
the President is ultimately faced with a bill containing extraneous 
matter which may be objectionable to him. 





§’ Richardson, Messages and Papers of the Presidents (1898), vol. VII, p. 242. 
* Tbid., vol. V II, p. 528; vol. VIII, p. 138. 
7H. Res. 46, 44th Cong. 
®S. Res. 18, 48th Cong. 
* Indiana and Iowa, which do not permit the item veto, have this provision in their constitutions. 


10 Rules of the House of Representatives, rule XVI, sec. 7; Rules of the Senate of the United States, rule 
XVI. 
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A legislative definition of the term “bill’’ might accomplish some- 
thing in restoring to the President the veto power which the founding 
fathers contemplated, and of which he has been deprived by the 
practice of incorporating extraneous undesirable provisions in a bill 
which is otherwise necessary and desirable. The President should 
have the same right as the legislators to object to matters which are 
not germane to a bill. 

Of course, this would not permit him to veto separate items of 
appropriations if they are germane to the title. If, however, the 
definition of the term envisages the breaking down of an omnibus 
bill into several component bills he may disapprove one classification 
of appropriations while approving the rest. For example, the new 
practice of appropriating in one bill for all phases of governmental 
activity virtually ties the President’s hands unless he be authorized 
to consider the separate titles of the bill as separate bills in them- 
selves, and veto one or more entire titles while approving the others. 

Such a definition would seem to be entirely in keeping with the 
intentions of the founding fathers in establishing the veto power. 
The absence of such a definition permits the Congress to circumvent 
the power which the Constitution provided for him. If by their 
legislative action in incorporating several subject matters in one 
instrument designated as “a bill” the Congress may defeat or curtail 
the constitutional power, surely by legislative action defining the 
term it may preserve that power. 





ae 





XI. CONCLUSION 


The veto power of the President is different in nature and extent 
from any of its predecessors in the history of organized government. 
While in ancient Rome and in England the authority was absolute, 
the framers of the Constitution intended that its exercise by the 
Executive under our form of government should be a qualified nega- 
tive, functioning as part of the system of checks and balances. 

This power is an extremely important one in our political economy 
and since it is a departure from the concept of separation of functions, 
in that it grants the Chief Executive a part in the legislative process, 
its operation and regulation should be clearly defined and imple- 
mented. 

While upon first reading the constitutional provisions give an 
impression of clarity and completeness in keeping with the conciseness 
of the Constitution, experience has shown them to contain a number 
of latent ambiguities which have caused and may continue to cause 
confusion and doubt. There are no existing statutes which may be 
resorted to for the purpose of further clarifying and implementing 
them. ‘The Congress has explicit autbority to enact such legislation 
and in the absence of adequate judicial construction and of legislation 
there are a number of questions with respect to the veto power which 
may cause confusion and delay. 

The requirement of presenting bills to the President involves several 
questions which should be the subject of legislation. Such presenta- 
tion starts in operation the 10-day period allowed to the President 
to consider bills. The existing and customary practice of delivering 
a bill to an employee at the White House is not an adequate criterion. 
Furthermore, the validity of the customary practice has on occasion 
been called into question by the President by handwritten notations 
on the enrolled bill and in a veto message. Nor does the practice 
conform to the requirement set down by the Supreme Court in the 
Pocket Veto case that disapproved bills may not be returned to an 
officer or employee of the Congress. 

Whether the expiration of the President’s term during the 10-day 
period cuts down the period or transfers the balance of it to the 
incoming President has never been authoritatively decided by the 
courts and is not covered by legislation. In practice, President 
Truman has approved bills which have been presented to President 
Roosevelt prior to the latter’s death. 

The matter of approval of bills after an adjournment of the Congress 
has experienced a variety of contradictory views culminating in the 
Supreme Court’s decision that such approval was valid. This per- 
plexing question likewise is aproper subject of legislative enactment. 

There are problems with respect to what measures are subject to the 
Presidential veto including whether concurrent and other resolutions 
of the two Houses must be presented to the President. Furthermore, 
the basis for nonapproval of bills has been the subject of divergent 
views on the part of the Presidents and other authorities, some holding 
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that constitutional grounds alone may be urged, others asserting that 
the exercise of the veto on the grounds of unconstitutionality is an 
assumption of a right to decide a question which should be left to the 
judicial branch. In addition the use of Presidential memoranda giving 
their reasons for approving bills and construing certain portions of the 
bill may involve the question of a partial veto. 

There has been no legislation on the question as to what constitutes 
two-thirds of each House required to pass the bill after it has been 
vetoed. 

The validity of the practice of incorporating provisions in bills 
terminating the statute in the event the passage of a concurrent 
resolution to that effect is another matter which should be inquired 
into as a subject for legislation. 

With respect. to the pocket veto there is a conflict in the judicial 
construction of the Constitution. The earlier holdings that it is not 
a true veto may be limited in those instances where the President has 
written a memorandum of his reasons for not approving a bill after 
adjournment or during a recess of the Congress. 

The meaning and effect of the veto provisions of the Constitution, 
the certainty of whose application is of supreme importance, should 
not be left in confusion and doubt but are the proper subject of 
legislative enactment. 
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APPENDIX 
A LEGISLATIVE PROPOSAL 
A BILL 
To Implement Article I, Section 7, of the Constitution 


Be it enacted by the Senate and the House of Representatives of the 
United States of America in Congress assembled, That Title I of the 
United States Code be amended by adding the following chapter: 


CHAPTER 5. APPROVAL OF AcTS 
See. 


401. Definitions 

402. Presentation to President. 

403. Approval by President. 

404. Disapproval by President. 

405. Reconsideration. 

406. Enactment without signature; pocket veto. 


Sec. 401. Definitions 


(a) As used in this chapter, “‘bill”’ means a legislative proposal 
embracing one subject, and matters properly connected there- 
with, which shall be expressed in the title. Each separate sub- 
ject not embraced in the title shall constitute a separate bill. It 
includes orders, resolutions, and votes, to which the concurrence 
of the Senate and House of Representatives is necessary, except 
on a question of adjournment. 

(b) As used in sections 403, 404, and 406, of this title, “‘adjourn- 
10 ment’ means an adjournment sine die by both the Senate and 
11 the House of Representatives terminating a session of the Con- 
12 gress. 

13 Sec. 402. Presentation to President 


14 Every bill that passes the Senate and the House of Representa- 
15 tives shall, before it becomes a law, be presented to the President 
16 of the United States or to a person in the Executive office of the 
17 President previously designated and authorized in writing by the 
18 President to receive it. 


19 Sec. 403. Approval by President 


OMOI8 Hr Wd 


20 (a) If the President approve a bill presented as provided in 
21 section 402 of this title, he shall sign it at the end thereof. 
22 (b) Where a legislative instrument so presented, contains two 


23 or more bills, as defined in section 401 of this title, he may ap- 
24 prove one or more by signing at the end of the instrument and 
25 indicating his disapproval of the balance as provided in section 
26 404 of this title. 

27 (c) The President shall not make any notation on a bill, so 
28 presented, other than his signature and, if he desires, the word 
29 “approved” and the date. 
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30 (d) The President’s authority to sign a bill shall not be affected 
31 by the adjournment of the Congress. 

32 (e) The authority to sign a bill, so presented, shall devolve to 
33 the President’s successor in office. 

34 Sec. 404. Disapproval by President 


35 If the President does not approve a bill presented as provided 
36 in section 402 of this title he shall return it with his objections 
37 to the House in which it originated. His objections may be on 
38 any basis without limitation. 

39 Where a legislative instrument, so presented, contains two or 
40 more bills as defined in section 401 of this title he may disapprove 
41 one or more by stating in writing specifically the bill or bills to 
42 which he objects and his objections thereto. He shall return the 
43 entire legislative instrument with his written statement to the 
44 House in which it originated. 

5 Return to an officer designated and authorized by the House of 
46 Representatives or the Senate respectively, to receive bills so 
47 returned prior to adjournment while the body is not actually in 
48 session shall constitute a return to that House. Such officer shall 
49 call the matter to the attention of that House, through its Presid- 
50 ing officer, on the next succeeding day on which it is in session. 


51 Sec. 405. Reconsideration 


52 The House to which a bill is returned shall enter the President’s 
53 objections at large on their Journal and proceed to reconsider it. 
54 If after such reconsideration two-thirds of the members present 
55 shall agree to pass the bill, it shall be sent, together with the 
56 objections, to the other House, by which it shall be likewise 
57 reconsidered, and if approved by two-thirds of the members 
58 present, it shall become a law. The votes of both Houses shall 
59 be determined by the yeas and nays, and the names of the persons 
60 voting for and against the bill shall be entered on the Journal 
61 of each House respectively. 


62 Sec. 406. Enactment without signature; pocket veto 


63 If any bill is not returned by the President or his successor in 
64 office within ten days, Sundays excepted, after it is presented as 
65 provided in section 402 of this title, it shall be a law in like 
66 manner as if he had signed it, unless the Congress by their 
67 adjournment prevent its return, in which case it shall not be a 
68 law. 


EXPLANATORY NOTES 
sEcTION 401 ¢ 


(a) The definition of the term ‘“‘bill’’ is intended to protect the President’s veto 
power which may otherwise be infringed by incorporating several subjects of 
legislation in one legislative instrument. It is also designed to include concurrent 
resolutions of a legislative nature in the requirements of section |402. 

(b) The definition of the term ‘‘adjournment”’ is intended to clear up the con- 
fusion arising from the Pocket Veto and the Wright cases and is in keeping with 
reasonable interpretation of the constitutional intent that the adjournment be of 
such nature as to preclude reconsideration of the bill by the Congress. 
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SECTION 402 


This section authorizing presentation to an employee on the part of the Presi- 
dent is intended to obviate any confusion or doubt as to the date and validity of 
presentations according to the existing custom. Both are essential in determining 
the commencement of the 10-day constitutional limitation. 


SECTION 403 


Subsection (a) is intended as a restatement of existing law. 

Subsection (b) is intended to provide a modus operandi in connection with the 
first paragraph of section 404 to protect the President’s veto power where several 
subjects of legislation are incorporated in one legislative instrument. 

_ Subsection (c) is intended to prevent the practice indulged in by Presidents 
Jackson and Tyler which was severely criticized as not consistent with the spirit 
of the constitutional provisions. 

Subsection (d) is intended to state legislatively what the Supreme Court held 
in the Edwards case overcoming the custom which had existed for almost 150 
years. 

Subsection (e) is intended to state legislatively the practice originated by 
President Truman in signing bills presented to his predecessor in office. This 
practice was not challenged. 

SECTION 404 


The purpose of the first paragraph of this section is to provide a modus operandi 
in connection with section 403 (b) to protect the President’s veto power where 
several subjects of legislation are incorporated in one legislative instrument. It 
is also intended to clarify the confusion which has at times existed regarding the 
basis for nonapproval. 

The purpose of the second paragraph of this section is to clear up the confusion 
and doubt arising from the Pocket Veto and the Wright cases and to provide a 
modus operandi. 

SECTION 405 


The principal purpose of this section is to state legislatively what the Supreme 
Court held in the Missouri Pacific case regarding the vote of two-thirds of the 
members present. 

SECTION 406 


The principal purpose of this section is, in conjunction with the definition of 
adjournment in section 401, to clear up the confusion arising out of the Pocket 
Veto and Wright cases regarding the status of bills not signed during an interim 
adjournment or recess of the Congress. 














BIBLIOGRAPHY 


BaGceuot, WAttER, The English Constitution, 2d edition, Little, Brown, & Co., 
Boston (1873). 

Brarp, CHaures A., Veto Power, Cyclopeida of American Government, vol. 3, 
D. Appleton & Co., New York (1914). 

BEeRDAHL, CLARENCE A., President’s Veto of Private Bills, Political Science 
Quarterly, vol. 52, No. 3, Columbia University, New York (1937). 

Buiack, Henry CAMPBELL, Black’s Law Dictionary, 3d edition, West Publishing 
Co., St. Paul (1933). 

Bryce, James, The American Commonwealth, 3d edition, 2 vols., the Mac- 
millan Co., New York and London (1899). 

Buckianp, W. W., A Manual of Roman Private Law, Cambridge University 
Press, Cambridge (1925). 

Buckuanp, W. W., A Text Book of Roman Law, 2d ea.tion, Cambridge Univer- 
sity Press, Cambridge (1932). 

Corwin, Epwarp §., The President: Office and Powers, 3d edition, New York 
University Press, New York (1948). 

Curtis, GeorGe T., History of the Constitution, 2 vols., Harper & Bros., New 
York (1859). 

Dicey, A. V., The Law of the Constitution, 7th edition, Macmillan & Co., Ltd., 
London (1908). 

Dickson, WILLIAM P., Mommsen’s History of Rome, 4 vols., Charles Scribner’s 
Sons, New York (1878). 

Euuiot, JonATHAN, Debates in the Several State Conventions on the Adoption 
of the Federal Constitution, 5 vols., Washington (1836). 

FARRAND, Max, The Records of the Federal Convention of 1787, revised edition, 
4 vols., Yale University Press, New Haven (1937). 

FREEMAN, Epwarp A., The Growth of the English Constitution, 3d edition, 
Macmillan & Co., Ltd., London (1898). 

Gauss, H. C., The American Government, L. R. Hamersly & Co., New York 
(1908). 

HARRISON, BENJAMIN, This Country of Ours, Charles Scribner’s Sons, New York 
(1897). 

Hearn, Wituram Epwarp, The Government of England, Longmans, Green, 
Reader, & Dyer, Melbourne (1867). 

Hunter, WM. ALEXANDER, Roman Law, 3d edition, Sweet & Maxwell, Ltd., 
London (1897). 

JoLowicz, Hrersert F., Historical Introduction to Roman Law, Cambridge 
University Press, Cambridge (1939). 

Kent, James, Commentaries on American Law, 14th edition, 4 vols., Little, 
Brown & Co., Boston (1896). 

KNAPPEN, MARSHALL Mason, Constitutional and Legal History of England, 
Harcourt, Brace & Co., New York (1942). 

LaskI, Harotp J., The American Presidency, Harper & Bros., New York and 
London (1946). 

Lona, Joun D., The Use and Abuse of the Veto Power, The Forum, vol. IV, No. 3, 
Forum Publishing Co., New York (1887). 

Mason, Epwarp C., Veto Power, Ginn & Co., Boston (1890). 

MusManno, M. A., Proposed Amendments to the Constitution, House of Repre- 
sentatives Document No. 551, 70th Congress, Washington (1929). 

Norton, Tuomas James, The Constitution of the United States, the World 
Publishing Co., New York (1940). 

Poorr, Ben Perutey, The Federal and State Constitutions, Colonial Charters, 
and Other Organic Laws of the United States, 2 vols., Washington (1877). 

RicuarpDson, James D., A Compilation of the Messages and Papers of the Con- 
federacy, 2 vols., United States Publishing Co., Nashville (1905). 

RicHARDSON, JaMEs D., A Compilation of the Messages and Papers of the Presi- 
dents, 20 vols., Bureau of National Literature, Inc., New York (1898). 


42 





sent alse UN 











. 
| 





ET ee ae. A 





THE VETO POWER OF THE PRESIDENT 43 


Rocers, Linpsay, The Power of the President To Sign Bills After Congress Has 
Adjourned, 30 Yale Law Journal, New Haven (1920). 

Sracie, Witu1aM, Men of Law, the Macmillan Co., New York (1947). 

Story, JoserH, Commentaries on the Constitution, 2 vols., Little, Brown & Co., 
Boston (1891). 

SuTHERLAND, J. G., Statutory Construction, 3d edition, 3 vols., Callaghan & 
Co., Chicago (1943). 

Tart, Witu1AM Howarp, The Presidency, Charles Scribner’s Sons, New York 
(1916). 

Van Doren, Caru, The Great Rehearsal, the Viking Press, New York (1948). 

Wa ker, Harvey, The Legislative Process, Ronald Press Co., New York (1948). 

WasHINGTON, GEORGE, Writings of George Washington, George Washington 
Bicentennial Commission, Government Printing Office, Washington (1940). 

Watson, Davin K., The Constitution of the United States, 2 vols., Callaghan & 
Co., Chicago (1910). 

WiLLovucHBy, WresteL Woopsury, The Constitutional Law of the United States, 
2 vols., Baker, Voorhis & Co., New York (1929). 

Witson, Wooprow, Congressional Government, 15th edition, Houghton, Mifflin 
Co., Boston and New York (1925). 


STaTuTES AND OrGaANIC Laws 
British 
Act 31 Henry VIII, ch. 8. 
United States of America 
Declaration of Independence, Constitution of the United States, Statutes 
at Large, vols. 1, 2, 4, 41, 49, 53, 55, 57, 59, 60, 61, 63. 
United States Code, Public Laws 920 and 921, 81st Congress. 
State of Washington 
Constitution. 
Confederate States of America 
Provisional Constitution. 
Constitution. 


UnitTep States CoNnGRESS 


Congressional Globe, vols. 20 and 35. 
Journal of the House of Representatives: 
79th Congrtess, Ist session. 
S8ist Congress, 2d session. 
Calendar of the House of Representatives: 
74th Congress. 
S8ist Congress. 
House of Representatives Reports: 
No. 909, 27th Congress, 2d session. 
No. 108, 38th Congress, Ist session. 
House of Representatives bills: 
H. R. 1601, 1799, 3012, 3419, 6489, and 7854, 81st Congress. 
House of Representatives resolutions: 
H. Con. Res. 287, 81st Congress. 
H. Res. 46, 44th Congress. 
H. Res. 18, 48th Congress. 
House of Representatives Document No. 551, 70th Congress. 
Rules of the House of Representatives. 
Hinds’ Precedents of the House of Representatives. 
Journal of the United States Senate: 
23d Congress, 1st session. 
78th Congress, 1st session. 
Senate Report No. 1335, 54th Congress. 
Senate Joint Resolution 59, 78th Congress, 
Senate Document No. 135, 78th Congress. 
Rules of the United States Senate. 








TABLE OF CASES 


Ableman v. Booth (1858) (62 U. S. 506). 

Anderson v. Dunn (1821) (19 U. 8. 204), 

Edwards v. United States (1932) (286 U. 8. 482). 

Everard’s Breweries v. Day (1924) (265 U. 8. 545). 

Hollingsworth v. Virginia (1798) (3 Dall. 378). 

La Abra Silver Mining Co. v. United States (1899) (175 U. S. 423). 
McCulloch v. Maryland (1819) (4 Wheat. 316). 

Missouri Pacific R. Co. v. Kansas (1919) (248 U. S. 276). 
Northern Securities Co. v. United States (1904) (193 U.S. 197). 
Okanogan v. United States (The Pocket Veto Case) (1929) (279 U. S. 655). 
Shelton Hotel Co. v. Bates (1940) (104 P. (2d) 478). 

Union Bridge Co. v. United States (1907) (204 U. S. 364). 

United States v. Darby (1940) (312 U.S. 100). 

United States v. Weil (1894) (29 Ct. Claims Rep. 523). 

Veazie Bank v. Fenno (1869) (8 Wall. 533). 

Wright v. United States (1938) (302 U. S. 583). 


OPINIONS OF THE ATTORNEY GENERAL 


The Power of the President To Approve Bills After Adjournment Sine Die of the 
Congress, 32 Opp. Atty. Gen, 225 (1920). 


44 
O 


id, atc iaaciedial 


oe AP lh ae ain a at hs 


SileDlaticls 


ie Ser anorectal 








mT ae 


